



































LEGISLATION AS A SOURCE OF LAW 147

construction as shall suppress the mischief and advance the
remedy..... according to the true intent to the makers-of the: Act.....!
" It was further said in Heydon’s case that ‘The office of all the judges is
always to make such construction as .shall suppress the: mischief and
advance the remedy and to suppress subtle inventions and evasions for
continuance of the mischief, and proprivato commodo; and to add force and
life to the cure and remedy according to the true mtent of the makers of the
Act ‘pro-bono publico’ .

Beneficial and Equxtable Rule

" The .beneficial and equxtabie rule is to be apphed to aﬂ those statutes
which deserve liberal construction. -

Socio-economic legislation with the objec’t of secunng socxal welfare is
not meant to be interpreted narrowly so as to defeat its.object. -

Liberal construction means to. give the language .of a statutory
provision, freely and conscicusly, its. commonly generally accepted meaning
to the end that the most comprehensive application thereof may be accorded
without damaging to any of its terms. .

Harmonious construction sl

A statute must be read as a whole and one provision of the Act should
be construed with reference to other provisions in the same Act so as to make
a consistent enactment of the whole statute. It is the duty of the courts to
avoid "a head on clash" between two gections of the same Act and whenever
it is pssible to do so to construe provisions which appear to conflict so that
they harmonise. The provisions of one section of a statute cannot be used to
defeat those of another unless it is impossible to effect reconciliation between
them. The same rule applies with regard to sub-sections of a section. The
sub-gections must be read as parts of an integral whole.?

The Supreme Court of India in Salem Advocute Bar Association, Tamil
Nadu ~. Union of India,’® applied the harmonious construction rules while
interpreting Section 89 C.P.C. {as inserted by Amendment Act of 1999 read
with 0.10 Rule 1-A of C.P.C.). First part of Section 89 uses the word ‘shall’
when it stipulates that the ‘court shall formulate terms of settlement’. The
use of the word ‘may’ in the later part of the Section 89 only relates to the
aspect of reformulating the terms of a pessible settlement. The intention of
the legislature behind enacting Section 89 is that where it appears to the
court that there exists element of a settlement which may be acceptable to
the parties, they at the instance of the court, shall be made to apply their
mind 50 as to opt for one or the other of the four ADR methods mentioned
in the section and if the parties do not agree, the court shall refer them to
one or other of the said modes. Section 89 uses both the word ‘shall’ and
‘may whereas 0.10 R, 1-A uses the word shall but on harmonious reading of
these provisions, it becomes clear that the use of the word ‘may’ in Section
89 only governs the aspect of the reformulation of the terms of a possible
settlement and its relevance to one of ADR methods. There is no conflict.

1. Ibid.

2. See Sulem Aduvnrate Ror Aeonninsine m w3 xx = .
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JURISPRUDENCE

POINTS TO REMEMBER
Legislation means making a law.
The term ‘legislation’ is derived from two Latin words ‘Legis’

. which means a law and Latum’ which means to make.

The term legislation” has been used in different senses.

In ita broadest sense it includes all methods of law making.

In its technical sense it includes every expression of the will of

the Legislature, whether meant for the making of law or not.

I.;; its strict sense it may be termed as enacted law or statute
W,

Delegated legislation is a legislation made by any authority other

than the Legislature.

It denotes the rules and regulations made by the executive

authorities under the provisions of laws passed by Legislatures.

Today the importance of legislation as a source of law is much

more than any other sources of law.

In modern societies various new problems are emerging which

need urgent actions to satisfy human needs. This can be done

only through legislation.
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process of resolving disputes. The rules of Common Law appear in the
form of rules, which provide the solution to a trial, rather than general
rules of conduct for the future. The origins of the Common Law are linked
to royal power. Disputes between private individuals did not fall within
the purview of Common Law courts, except when they involved the interest
of the crown or kingdom. It, therefore, seems to be a public law. The
divisions of Common Law, its concepts, vocabulary and methods are entirely
different from those of the civil law.

Common Law also spread to vast territories either through colonisation,
or reception. In India, Common Law was introduced during the British
rule. However, in some areas of law, notably the personal laws of Hindus
and Muslims, the traditional law was allowed to continue. The legal systems
of USA and Canada, though belong to Common Law, enjoy a largely
aurtonomous place within the family mainly because of the existence of a
different civilisation.

Close contacts between countries which follow the civil law system, and
those of Common Law naturally resulted in each system influencing the
other. The establishment of the European Union, of which the Unired
Kingdom is a member, is the most significant development in recent years.
The European Court, which mostly consists of judges of the civil law
tradition, applies the doctrines, principles and methods of that tradition
in adjudication. The impact of this on English law is not insignificant.

Family of Socialist Laws

The legal system of the erstwhile Union of Soviet Socialist Republics (USSR)
and other socialist countries are included in this family. The distinguishing
feature of this family is its revolutionary nature and proclaimed ambition
to create the conditions of a new social order in which the very concept of
state and law will disappear. Law as such is not important, but subordinate
to the rask of creating a new economic structure. Since all means of
production are under state ownership, private law relationships between
citizens are very limited. In the socialist legal system, private law loses its
pre-eminence, and practically all law becomes public law. With the fall of
USSR, and the return of many other socialist states to a liberal democratic
order, there now remain only a few members in the family of socialist laws.

-




LECTURE 3

Sources of Law I: Legislation

INTRODUCTION

One question that frequently comes to our mind is as to what is the source
of law. Most people may chink of Acts passed by the legislature as the
soutce of law. However, if we think further on this question, it must
necessarily accur to us that there are many ocher sources of law as well. The
very expression ‘source of law’ is not free from ambiguity. Some jurists even
make a distinction between ‘law’, and ‘sources of law’. John Chipman
Gray considers law as the rules authoritatively laid down by the courts in
their decisions. According to him, sources of law are certain legal and non-
legal materials upon which judges customarily fall back in fashioning the
rules which structure the law. Such sources include Acts of legislative organs,
judicial precedents, customs, opinions of experts, and principles of morality.
The approach of Gray and those who support him consider only the rules
laid down by the courts as law, and everything else as the sources of law.
Other writers, following a different approach, equate sources of law with
the official authoritative texts from which formulated legal rules usuvally
derive their force. These include the Constitution, statutes, treaties, executive
orders, judicial opinions etc. Yet another sense in which the expression
‘sources of law’ is used is to denote certain bodies of law which have served
as traditional reservoir of legal rules and principles, such as the Common
Law, equity, and the Canon Law.

Let us, for the moment, leave aside the controversy over the meaning of
the expression ‘sources of law’, and try to find out what are the differenc
sources of law. A clear understanding of the sources of law is very important
for a proper understanding of the nature of law. A study of the sources of
law is also important because it helps us to answer questions about the
validity of law.

Sources of law are often divided into formal and material sources. Salmond
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defines a formal source of law as that from which a rule of law derives its
force and validity. In other words, it is the will of the state as manifested in
statutes or decisions of courts, A material source of law is that from which
is derived the matter, not the validity of law. A familiar example of the
material source is custom. The rule applied by 2 judge in deciding a case
may be drawn from a custom, but what gives it legal force is not the custom,
but the solemn determination of a courr.

It is common knowledge that in the modern state, the law is normally
created by the formal act of legislation, or by the decision of a court. Law
may also be created by the act of a subordinate person, or a group of
petsons acting within the limits of delegated authority. These are the formal
sources of law. Material sources include anything that may be drawn into
the process of law making. They range from a custom of the community to
a principle of ancient Roman Law, Islamic Law, or Hindu Law, from juristic
writings to decisions of foreign courts. While all these may influence the
process of law-making, it is important to remember that they have to be
filtered through a formal source in order to atrain the quality of law. When
a question arises as to whether a particular proposition is a valid proposition
of law, we need a criterion of validity to answer that question. Every legal
system lays down the criteria of validity, which a proposition has to satisfy
before it is considered as a valid proposition of law.

Another way of classifying sources of law is into legal, and historical
sources. Legal sources are those sources which are recognised as such by the
law itself. Historical sources are the sources lacking formal recognition by
the law. Legal sources of law are authoritative because courts readily accept
them as such. Historical sources, though not authoritative, are important
because they influence the course of legal development. Legal sources are
said to be the only gates through which new principles can find entrance
into law. When we say this, we are stressing the authoritative nature of the
legal sources. However, this does not deny the importance of historical
sources. Infact, all rules of law have historical sources.

It is also important to remember that in every legal system there are
certain ultimate principles from which all rules arc derived. This idea may
be explained better with an illustration. The rule that a person must not
allow waste water to flow from his kitchen or toilet to a public road may
have its source in the byelaws of a municipal council. The rule that these
byelaws have the force of law has its source in a legislative enactment namely,
the Panchayati Raj Act. We can also trace the source of auchority of this Act
to the Constitution of India. When a further question is asked as to what is
the source of the rule thar the Constitution has the force of law, we may
have to say that it is only historical, not legal. Thus, we may have to conclude
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that the ultimate source is always historical, and not legal. The validity of
the Constiturion is assumed or accepted as self-existent.

In jurisprudence, we are mainly concerned with the legal sources of law
from which law may be found to proceed. These sources are, inter alia,
written Constitution, legislation, judicial precedent, and custom. Some
people include writings of experts also as a legal source, but it is debatable
whether such writings constitute a legal source, or remain only as a historical
source. It is common knowledge that today law proceeds mainly from two
legal sources, namely legislation, and precedent. Legislation is the making
of a law by the formal and express declaration of a recognised authority,
very often the legislature of the state. It is accepted as the most powerful
instrument of legal reform. Precedent denotes the making of law by a
declaration and application thereof by the court in a decision in the course
of administration of justice. To these two major sources of law we may also
add Customary and Conventional Laws. Customary Law is constituted by
those customs, which fulfill the requirements laid down by laws as the
condition of their recognition as obligatory rules of conduct. Conventional
Law is constituted by agreements having the force of special law inter partes,
in derogation, of or in addition to, the general law of the land. The legal

sources of law may be categorised as follows:

(i) enacted law having its source in legislation;

(ii) case law having its source in precedent;
(iii) customary law having its source in custom; and
(iv) conventional law having its source in agreements,

We will now discuss in detail the various aspects of legislation as a source of
law, postponing the discussion of other legal sources to subsequent lectures.

LEGISLATION: NATURE AND MEANING

Legislation means law making. It also refers to the laws made by the
legislature. In a wider sense, it includes all the sources of law, any act done
with the effect of adding to, or altering the law. When a judge establishes
a new principle in a judicial decision, it is possible to say that he has
exercised legislative power, and it is also legislation in the wider sense of
the term.

Legislation is generally used in a more limited sense. It denotes the
laying down of legal rules by a sovereign or subordinate legislature. An
important distinction between law-making by a legislature and law making
by a court must be clearly understood. When the legislature makes a law,
it does not have any actual disputes before it, and it lays down general
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rules for the future, without reference to any actual dispute. Coutts, on the
other hand, are engaged in the settlement of disputes, and any law-making
that they may do is only with reference to actual disputes before them and
only insofar as is necessary for their solution. Thus, we may say that judicial
law-making is incidental to the solving of legal disputes; while law-making
is the main function of the legislature.

The legislature of a state performs many functions other than law-making.
In a wider sense, all its functions are included within the term ‘legislacion’.
However, in a jurisprudential sense, legislation includes only an expression
of the will of the legxsla(ﬁ?c?i]_fe?(—;i%)mmg()te rulés of law,

~Thus; Tegistation may be defined as the enitificiation or promulgationof
laws by the legislature of the stat¢. It i§ the Tormal declaration of (hﬂe\gal
rules by the legislative organ of the body politic.

Legislation is most accurately termed enacted law, all other forms being
distinguished as un-enacted. In Roman Law there was a division between
Customary Law (jus non scriptum), and other law (jus scriptum). The terms
familiar to an English lawyer are Common Law, and statutory law. Jurists
like Blackstone prefer to use the expressions written and unwritten law to
indicate the distinction. In modern democracies, the law-making power is
vested in a body of elected representatives of the people. If the state is
federal, there will be a law-making body at the Centre, and each unic will
also have its own law-making body.

The significant question that arises in relation to legislation is regarding
the legal limits of the power to enact law. This is further complicated by
the presence of entrenched Fundamental Rights in the Constitution, which
limit the law-making power of the legislature. It is obvious that different
legal systems have different approaches to the problem of legislative power.
Historically, England has been following the principle of parliamentary
sovereignty, which practically makes the legislature omnipotent in the field
of legislation.

However, recent developments have placed several restraints on the
law-making power of the British Parliament casting a shadow of doubt
on its omnipotence, and dllutmg the concept of parliamentary sovereignty.
The first step in restricting parliamentary sovereignty was taken when
Britain became a member of the European Community in the year 1973.
Section 2 of the European Community Act 1972, passed by British
Parliament in 1972, stated that parliamentary statutes, both past and future,
shall take effect subject to community law. We find a change in the traditional
approach of the British courts to the question of parliamentary sovereigney

in R v Secretary of State for Transport, ex p Factortame." It was affirmed thac

1 [1991] 1 AC603.
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the doctrine of parliamencary sovereignty had been superseded by a new
hierarchy of legal rules, and that the community treaty obligations had
indeed made it possible for the Parliament to bind its successors. )

The enactment of the Human Rights Act by British Parliament in the
year 1998 is another significant step. This Act incorporated the European
Convention on Human Rights 1950 (‘European Convention’) into domestic
law. The Act provides that if any British legislation is found to be
incompatible with the provisions of the European Convention, a court can
issue a declaration of incompatibility. This is fairly similar to judicial review
of legislation being practised by the courts in India or USA. However,
technically the doctrine of parliamentary sovereignty is protected by
providing that even after a court has made a declaration of incompatibility,
the statute continues to be enforceable. It is generally agreed that chis
protection is only technical, and the declaration constitutes a serious moral
limitation on parliamentary sovereignty. The effect of the declaration of
incompatibility is illustrated by a recent decision of the Court of Appeal in -
R v Mensal Health Review Tribunal North and East London Region.” In this
case, the Court of Appeal declared s 73 of the Mental Health Act 1983
incompatible with art 5 of the European Convention. The relevant provision
was promptly amended in order to make it compatible with the European
Convention.

In India, ¢the Fundamental Rights guaranteed in Pt III of the
Constitution, and the distribution of legislative powers between Union
Parliament and state legislatures in Sch VII of the Constitution limic the
law-making powers of the Parliament and state legislatures. Any law enacted
by the legislature does not automatically attain the quality of law; it has to
satisfy a further criterion of validity, namely the test of constitutionality.
The test of constitutionality is applied by the judiciary. This gives the
judiciary the power to decide whether a law enacted by the legislature is
valid. Legislation thus loses its dominating position as a source of law to
some extent. The power of the judiciary to sit in judgment over laws enacted
by the legislature raises not only questions concerning the relative importance
of legislation and precedent, but also very important jurisprudential questions
concerning the inter-relationship between the legislature and the judiciary.

DirrereNT FORMS OF LEGISLATION

Legislation may be broadly classified as supreme, and subordinate. Supreme
legislation proceeds from the supreme or sovereign power in the state and

2 [2002] QB 1.
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is, therefore, incapable of being repealed, annulled, or controlled by any
other legislative authority. Subordinate legislation proceeds from any other
authority, and is dependent for its validity on some superior or supreme
authority. In a modern stare, the tasks of a legislative body are so manifold
and complex that they cannot be performed effectively by that body alone.
Matters of detail, matters requiring specialised knowledge or expertise may
put an exorbitant burden and strain on the shoulders of a legislative body.
It has, therefore, become a common practice to delegate a part of the law-
making power to the government or autonomous bedies. It is important to
remember that the authority of a subordinate body to legislate is derived
from the sovereign legislature. Subordinate legislacion can be repealed by
and must give way to sovereign legislation. Subordinate legislation is subject
to parliamentary control.

Five different forms of subordinate legislation can be identified. These
are:

Colonial Legislation

This denotes the limited law-making power enjoyed by the colonies, subject
to the control of the imperial legislature. The imperial legislature may
repeal, alter, and supersede any colonial enactment. This is cthe first and
the most important species of subordinate legislation, though its importance
has diminished along with the decline of colonialism. An important principle
of delegation is delegasus non_poest delegare, ie, a delegatee cannot fusther
delegate. The question whether a colonial [egislaturé can delegate its
“legislative powers was raised in Re Powell Apollo Candle Co.? It was held
that a colonial legislature is not a mere delegate of the imperial Parliament,
and hence can delegate its legislative powers to other bodies, which are
dependent upon it.

Executive Legislation

When legislative powers are delegated to the executive, it is called executive
legislation. Though the essential function of the executive is to implement
the laws and carry on the administration, it is always entrusted with some
subordinate legislative powers also. Today, practically every law enacted by
the legislature contains delegation clauses conferring law-making powers
on the executive to supplement the statutory provisions. Common Law
also recognises the prerogatives of the Crown to make laws for the territories,
acquired by conquest or cession, which do not possess their own legislatures.

3 [1885] AC282.
Y]
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Judicial Legislation

The power of the superior courts to make rules for the regulation of their
own procedute is considered as a delegated legislative power. This is judicial
legislation in the true sense of the term. Law-making by courts by way of
precedents is not considered as an instance of delegated legislation.

Municipal Legislation

Municipal authorities, which are units of local self-government, are given
limited and subordinate law-making powers by the enactments establishing
them. The byelaws or regulations made by municipal authorities by virtue
of the delegated powers are applicable only within the territorial limits of
such authorities.

Autonomous Legislation

All the above kinds of subordinate legislation proceed either from the state,
or from one or other of its many subordinate departments. However,
legislation is not necessarily limited to the state. In exceptional cases, the
state delegates legislative power to certain groups of private individuals. In
such cases, the limited legislative power given to such groups are confined
to matters which concern them. A registered company may, for example,
alter its articles of association, thereby changing its constitution and
management. This kind of delegated legislation is categorised as
autonomous. Autonomous legislation resembles conventional law in some
respects. Yet an important difference between the two must not be forgotten.
Conventional law is always a product of agreement. Autonomous law, on
the other hand, is the product of a true form of legislation, and is imposed
by superior authority. It does not depend on agreement of parties for its
validity. For instance, when the articles of association of a company are
altered by a majority of shareholders, it would also be binding on the
minority who did not agree to the alteration.

DELEGATED LEGISLATION AND AUTONOMIC LEGISLATION

Some jurists make a distinction berween delegated and autonomic
legislation, They consider law-making powers exercised by virtue of
delegation by the supreme law-making authority as delegated legislation.
Autonomic legislation, on the other hand, originates from the power of
persons or organisations other than the government to make laws or adopt
rules essentially similar in character to laws. Such power was exercised in
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