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Unit 1 

SOURCES OF HINDU LAW 

Hindu law is considered to be the most ancient and prolific law in the world. It has been around 

every phase. It is about 6000 years old. Hindu law has been established by the people, not for 

the purpose of removing any crime or transgression from society but it was established so that 

the people will follow it in order to attain salvation. Originally Hindu law was established so 

that the need of the people gets fulfilled. The concept was initiated for the welfare of the people. 

 

There is the two-fold classification of the sources of the Hindu law 

 Ancient sources 

 Modern sources  

Ancient source  

Ancient sources are the source that developed the concept of Hindu law in ancient times. It is 

further classified into four categories 

 Shruti 

 Smriti 

 Customs 
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 Digest and commentaries 

Shruti  

The term Shruti means what has been heard. It contains the sacred words of the god. This 

source is considered to be the most important and essential source of all. Shruti’s are the sacred 

pure utterance that has been enshrined in the Vedas and the Upanishads. They have religious 

nexus with a person and helps him in a way to attain the knowledge of salvation and 

incarnation. It is considered to be the primitive source containing the knowledge of the law. 

It literally means that which has been heard. The word is derived from the root “shru” which 

means ‘to hear’. In theory, it is the primary and paramount source of Hindu law and is believed 

to be the language of the divine revelation through the sages. 

The synonym of shruti is Veda. It is derived from the root “vid” meaning ‘to know’. The term 

Veda is based on the tradition that they are the repository of all knowledge. There are four 

Vedas namely, Rig Veda (containing hymns in Sanskrit to be recited by the chief priest), 

Yajurva Veda (containing formulas to be recited by the officiating priest), Sama Veda 

(containing verses to be chanted by seers) and Atharva Veda (containing a collection of spells 

and incantations, stories, predictions, apotropaic charms and some speculative hymns). 

Each Veda has three parts viz. Sanhita (which consists mainly of the hymns), Brahmin (tells 

us our duties and means of performing them) and Upanishad (containing the essence of these 

duties). The shrutis include the Vedas along with their components. 

Smritis 

The word Smriti is derived from the root “smri” meaning ‘to remember’. Traditionally, Smritis 

contain those portions of the Shrutis which the sages forgot in their original form and the idea 

whereby they wrote in their own language with the help of their memory. Thus, the basis of 

the Smritis is Shrutis but they are human works. 

There are two kinds of Smritis viz. Dharmasutras and Dharmashastras. Their subject matter is 

almost the same. The difference is that the Dharmasutras are written in prose, in short maxims 

(Sutras) and the Dharmashastras are composed in poetry (Shlokas). However, occasionally, we 

find Shlokas in Dharmasutras and Sutras in the Dharmashastras. In a narrow sense, the word 

Smriti is used to denote the poetical Dharmashastras. 

The number of Smriti writers is almost impossible to determine but some of the noted Smriti 

writers enumerated by Yajnavalkya (sage from Mithila and a major figure in the Upanishads) 

are Manu, Atri, Vishnu, Harita, Yajnavalkya, Yama, Katyayana, Brihaspati, Parashar, Vyas, 

Shankh, Daksha, Gautama, Shatatapa, Vasishtha, etc. 
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The rules laid down in Smritis can be divided into three categories viz. Achar (relating to 

morality), Vyavahar (signifying procedural and substantive rules which the King or the State 

applied for settling disputes in the adjudication of justice) and Prayaschit (signifying the penal 

provision for commission of a wrong). 

Smritis are considered as text which has been remembered and then interpreted by the rishis 

throughout the generation. There is a further classification of the term Smritis which are as 

follows 

 Dharma Sutra (Prose)  

 Dharma Shastras (Poetry). 

Commentaries and digest 

The third ancient source of Hindu law is commentaries and digestives. Commentaries and 

digestives have expanded the scope of Hindu law. It played a very major role in developing the 

very concept of Hindu law. It helped in the interpretation of the smritis. Single interpretation 

of the smritis is called as a commentary while different interpretations of the smritis is known 

as digestive. Dayabhaga and Mitakshara are considered to be the two most important 

commentaries.   

Customs  

Customs is the tradition that has been practiced in society since ancient times. It is the type of 

practice which is under the continuous observation of the people has been followed by the 

people.  

Further, the customs have been classified into two categories- 

 Legal customs  

 Conventional customs 

Legal customs 

Legal custom is those customs which are enforceable or sanctioned by law. It can’t be deemed 

invalid until the law itself declares it invalid. There are two types of legal customs. 

Local customs  

Local customs are the customs that are practiced in a local area. This type of custom is not 

highly recognized. 

General customs 

General customs are the customs or traditions which are practiced in a large area. This type of 

custom is highly recognized by people. 

Conventional customs 
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Conventional customs are customs that are related to the incorporation of an agreement and it 

is conditional.  

What are the essentials of a custom? 

Following are the essential points which constitute a custom- 

 A custom must be continuous in practice 

 A custom should not be vague or ambiguous 

 A custom must have time antiquity 

 There must be a complete observation of the custom 

 It should be certain and clear 

 A custom must not oppose the public policy which will affect the interest of the general 

public. 

Deivanai Achi v. chidambaram (1954) Mad. 667. 

In the instant case it was held that in order to become legally sanctioned by law and binding on 

the people a custom must be continuous in practice, it should not be vague and ambiguous and 

should not oppose the well-established public policy. A customary rule must be in the complete 

observation of society. 

Laxmi v. bhagwantbuva AIR 2013 SC 1204 

In the instant case, the supreme court stated that a custom becomes legally enforceable when 

the majority of people make the continuous use of such practice. 

Onus  

Generally, when a custom attains the judicial recognition no further proof is required, however 

in certain cases where the customary practices do not attain the judicial recognition, the burden 

of proving lies on the person who alleges its existence. 

Munna lal v. Raj Kumar AIR 1972 SC 1493 

In the instant case the supreme court stated that a custom brought before a court several times, 

the court might hold that such custom has been enforced by the law with the necessity of its 

proof. 

Indian Courts recognize three types of customs: 

(a) Local custom – these are customs recognised by Courts to have been prevalent in a 

particular region or locality.  

(b) Class custom – these are customs which are acted upon by a particular class. Eg. There is a 

custom among a class of Vaishyas to the effect that desertion or abandonment of the wife by 
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the husband abrogates the marriage and the wife is free to marry again during the life-time of 

the husband.  

(c) Family custom – these are customs which are binding upon the members of a family. Eg. 

There is a custom in families of ancient India that the eldest male member of the family shall 

inherit the estates. 

Modern sources 

Judicial Decisions  

judicial decisions are considered to be the most important ingredient of modern sources. 

Judicial decision is considered to be authoritative and binding. The doctrine of precedent was 

established and it was applied in the cases resembling the same facts and circumstances of a 

case already decided. 

The legislation is considered to be the codification of customs which plays an essential role in 

expanding the concept of Hindu law. Legislations are enacted by the parliament. 

Justice equity and good conscience 

Justice equity and good conscience is the basic rule of law. This rule of law applies when an 

existing law doesn’t apply in a case before the court decides the particular matter by applying 

its rationality and the concept of justice equity and good conscience. 

This rule is considered to be the fairest and reasonable option available to a person. 

In Gurunath v Kamlabai the supreme court held that in the absence of any existing law the rule 

of justice equity and good conscience was applied. 

Kanchava v. girimalappa (1924) 51 IA 368: In the instant case, the privy council barred the 

murderer from inheriting the property of the victim. 

Legislation 

The legislation is considered to be the most important source of Hindu law. It is considered as 

a base for the growth of Hindu law in the modern world. It has been stated that in order to meet 

the new conditions of the society it became a necessity to codify the law.  

SCHOOLS OF HINDU LAW 

The Schools of Hindu law emerged from the commentaries and digests. These schools have 

widened the scope of Hindu law and explicitly contributed to its development. 

The two major schools of Hindu law are as follows- 

 Mitakshara  

 Daya Bhaga 

Mitakshara  
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Mitakshara School: Mitakshara is one of the most important schools of Hindu law. It is a 

running commentary of the Smriti written by Yajnvalkya. This school is applicable in the whole 

part of India except in West Bengal and Assam. The Mitakshara has a very wide jurisdiction. 

However different parts of the country practice law differently because of the different 

customary rules followed by them. 

Mitakshara is further divided into five sub-schools namely: 

 Benaras Hindu law school 

 Mithila law school 

 Maharashtra law school 

 Punjab law school 

 Dravida or madras law school 

These law schools come under the ambit of Mitakshara law school. They enjoy the same 

fundamental principle but differ in certain circumstances. 

Benaras law school 

This law school comes under the authority of the Mitakshara law school and covers Northern 

India including Orissa. Viramitrodaya Nirnyasindhu vivada are some of its major 

commentaries. 

Mithila law school 

This law school exercises its authority in the territorial parts of tirhoot and north Bihar. The 

principles of the law school prevail in the north. The major commentaries of this school are 

Vivadaratnakar, Vivadachintamani, smritsara. 

Maharashtra or Bombay law school 

The Maharashtra law school has the authority to exercise its jurisdiction over the territorial 

parts including Gujarat Karana and the parts where there is the Marathi language is proficiently 

spoken. The main authorities of these schools are Vyavhara Mayukha, Virmitrodaya, etc. 

Madras law school 

This law school tends to cover the whole southern part of India. It also exercises its authorities 

under Mitakshara law school. The main authorities of this school are Smriti Chandrika, 

Vaijayanti, etc. 

Punjab law school 

This law school was predominantly established in east Punjab. It had established its own 

customs and traditions. The main commentaries of this school are viramitrodaya and it 

established customs. 
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Dayabhaga school 

Dayabhaga school predominantly prevailed in Assam and West Bengal. This is also one of the 

most important schools of Hindu laws. It is considered to be a digest for the leading smritis. Its 

primary focus was to deal with partition, inheritance and joint family. According to Kane, it 

was incorporated in between 1090-1130 A.D. 

Dayabhaga school was formulated with a view to eradicating all the other absurd and artificial 

principles of inheritance. The immediate benefit of this new digest is that it tends to remove all 

the shortcomings and limitations of the previously established principles and inclusion of many 

cognates in the list of heirs, which was restricted by the Mitakshara school. 

In Dayabhaga school various other commentaries were followed such as: 

 Dayatatya  

 Dayakram-sangrah  

 Virmitrodaya 

 Dattaka chandrika 

Difference between Dayabhaga and Mitakshara in Hindu Law 

The term “Dayabhaga” is derived from a similarly named text written by Jimutavahana. The 

term-, “Mitakshara” is derived from the name of a commentary written by Vijnaneswara, on 

the Yajnavalkya Smriti. The Dayabhaga and The Mitakshara are the two schools of lawthat 

govern the law of succession of the Hindu Undivided Family under Indian Law. The 

Dayabhaga School of law is observed in Bengal and Assam. In all other parts of India, the 

Mitakshara School of law is observed. The Mitakshara School of law is subdivided into the 

Benares, the Mithila, the Maharashtra and the Dravida schools. 

The differences between the Dayabhaga and the Mitakshara schools of law may be categorized 

under the following: - 

1. Joint Family: – According to the Mitakshara law school a joint family refers only to 

the male member of a family and extends to include his son, grandson and great-

grandson. They collectively have co-ownership/Coparcenary in the Joint Family.Thus 

a son by birth acquires an interest in the ancestral property of the joint family. Under 

the Dayabhaga law school the son has no automatic ownership right by birth but 

acquires it on the demise of his father. 

In the Mitakshara school the father’s power over the property is qualified by the equal 

rights by birth enjoyed by a son, a grandson and a great grand -son. An adult son can 

demand partition during his father’s lifetime or his three immediate ancestors.  He has 
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a say in the disposition of the family property and can oppose any unauthorized 

disposition of ancestral or family property. This is not possible under the Dayabhaga 

school as the father has overall and uncontrolled power over the family property till 

death. 

2. Coparcenary/Co-ownership: -Under the Mitakshara law school all the members of 

the Joint family enjoy coparcenary rights during the father’s lifetime. Under Dayabhaga 

School when the father is alive the sons do not have coparcenary rights but acquire it 

on the death of the father. In the Mitakshara School the coparcener’s share is not defined 

and cannot be disposed. In the Dayabhaga the share of each Coparcener is defined and 

can be disposed. 

3. Partition: – While both the Mitakshara and the Dayabhaga schools hold that the true 

test of partition is in the intention to separate the manifestation of this intention is 

different in each of the schools.  In the case of the Mitakshara School the intention 

involves holding the property in defined definite shares while in the Dayabhaga School 

there has to be a physical separation of the property into specific portions and assigning 

of separate share to each coparcener. 

In the Mitakshara system none of the members of the coparceners can claim a definite 

physical share of the joint property. So, partition in this system involves in ascertaining 

and defining the share of the coparcener i.e.  In the numerical division of the property. 

In the Dayabhaga system each of the coparcener has a definite share in the joint family 

property even though the family is joint and undivided and the possession is common. 

So, partition in this system involves the physical separation of the joint property into 

the separate shares of the coparceners and assigning to each of the coparceners the 

specific portion of the property. 

4. Rights of Woman: – In the Mitakshara system the wife cannot demand partition. She 

however has the right to a share in any partition affected between her husband and her 

sons. Under the Dayabhaga this right does not exist for the women because the sons 

cannot demand partition as the father is the absolute owner. 

In both the systems, in any partition among the sons, the mother is entitled to a share 

equal to that of a son. Similarly, when a son dies before partition leaving the mother as 

his heir, the mother is entitled to a share of her deceased son as well as share in her own 

right when there is a partition between the remaining sons. 

The doctrine of factum valet: 
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The doctrine of “factum valet quod fieri non debuit” means what ought not to be done becomes 

valid when done. This principle was formulated by the authors of the Dayabhaga school and 

was recognised to a limited extent by the followers of the Mitakshara school. The doctrine of 

factum valet states that once an act is done or a fact is accomplished it can’t be altered by the 

written texts of laws. As the fact is considered to be a concrete establishment and is deemed to 

be legally binding. 

 

Suggested Readings: 

1. Shastri- Hindu Jurisprudence 

2. J.D.M. Derrett- Hindu Law 

3. Mulla-Hindu Law, Butterworth’s Publication 

4. ParasDiwan- Hindu Law, Allahabad Law Agency 

5. Kusum & P.P. Sexena- Lectures on Hindu Law, Butterworth’s Publication 

6. Maine-Hindu Law 

 


